ITA No.- 338/Del/2017.
Interglobe Enterprises Ltd.
IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH: ‘C’: NEW DELHI)

BEFORE SHRI SUDHANSHU SRIVASTAVA, JUDICIAL MEMBER
AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No:- 338/Del/2017
(Assessment Year: 2012-13)

Interglobe Enterprises Limited. Dy. Commissioner of Income
Vs. | Tax, Circle 12(2),
New Delhi.
PAN No: AACCI1393M
APPELLANT RESPONDENT
Assessee by : Shri Nagesh Kumar Behl, Adv.
Revenue by : Shri Inder Pal Singh Bindra, CIT(DR)
ORDER

PER ANADEE NATH MISSHRA, AM

(A) This appeal by Assessee is filed against the order of Learned Commissioner of Income
Tax (Appeals)-4, New Delhi, [*Ld. CIT(A)”, for short] dated 17.11.2016 for Assessment Year

2012-13. The grounds of appeal are as under:

"1. That on the facts and circumstances of the case and in law, the order
passed is bad in law having been passed in violation of the principles of
natural justice without affording an opportunity of being heard to the
appellant.

1.1 That the Ld. Commissioner of Income Tax- Appeals [CIT(A)] erred in holding
that appellant had intentionally and willfully not cooperated during the
proceedings before him and was not interested in taking up the matter and
making submissions.

Page 1 0of 14



ITA No.- 338/Del/2017.
Interglobe Enterprises Ltd.

2. Without prejudice, the Ld. CIT(A) has erred in confirming the erroneous
computation of disallowance by the Ld. Assessing Officer u/s 14A of the
Income Tax Act, 1961 ("Act”) read with Rule 8D of the Income Tax Rules

("rules”), 1962.

The appellant craves leave to add, to alter, amend or vary from the above
grounds of appeal at or before the time of hearing.”

(B) The Assessment Order U/s 143(3) of the Income Tax Act, 1961 (“I.T. Act” for
short) was passed on 23.03.2015 by Assessing Officer ("AQ’, for short). The relevant

portion of the Assessment Order is reproduced as under:

n

The assessee filsd fis e-rstum of Income on 26.092012 shawing total
income of Re.7,22,42,870/- The case was selected for scriting under CASS and the
notice u/s 143(2) of the 1T Act was lssued and served on the assessee of
06.08.2018. Die to change of incumbency, fresh notice u/s 143(2) of the 1T. Act,
1961 along With detafled questionnaire s 142(1) dated 12.05.2014 were fssuad
and served upon the assessee. In response to notice u/s 143(2) of the LT Act, Shii
Vinay Sethi, C.A and Authorised represenitative of the assessee company attended
‘and furnished the details called for.

2. The assessee is & Company engaged in the business of providing
‘management consulfancy sefvices to ofer group companies and t also samns
commission from South African Airways for acting as their General Sales Agent
@Spyimindia.
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3. On perusal of the Batance Sheet as on 31.03.2012. it Is noticed that the
 assésses company has invested Us funds in equily sharesiMutual Funds, which
stood at Rs.196,48,23,976/- as at the beginning of the year and Rs.465,27,96,039/-
as at the end of the year. Fuithier during the year assesses has camed dividend
income of Rs.268,42,87,038)- In view of the income tax eircular ne. 52014 and
pravigion of sub-gection (1) of Section 14A provides;
“14A. for the purpases of computing the total income urider this Chapter, no
deduction shall be allowsd jn respsct of expenditure fmcurred By the
assessee in relation fo Income which does ot form part of the fotal income
under this Act.”

« The term “expenditure” ocourring in Section 14A would take in fis sweep not
only direct expenditure but also all forms of expenditure regardless of
whether they are fixed, variable, direct indirect, administrative,
managerial or financial. |

tegards the afpxpﬁeablﬁty of Rule 8D of thie LT. Rules, the Hon'ble ITAT In
the case of Citicorp Finance (ijLd. Held that *.... It is no longer open to the
Assessing Officer to apply his dﬁametm in cmmﬂﬁag the disallowance or
make adhoc disallowance w/s 14A...° as "...sub sections (2} and (3} seek fo
achisve the underlying obijection -of a&cﬁ:‘m 14A(1) that any expenditurs
Incurred in relation to exempt income should not be aliowed deduction....",

+ The earning of exempt income is not in the nature of passive activity having
no Input. In fact in present situation making of invesiment, maintaining or

* cantinuing investment and time of exit from the investmenits are well informed
and well coordingle management desisions Tnvolving not only Inputs from
various source but also acumen of senior management functionaries.
Therefore cost is inbullf info even so called "passive” Investment. Incidental
expenditures in this regard wre bound to be incurred in eollection, _t@ap‘ﬁaﬁaa
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follow-up even directors time and energy etc, Assesee Company’s claim that
it has not incuired any expenditure fs nof accépteble as expendiures
Incurred for eamﬂag ‘of exempted Inaame are maded in indirect
'axpenﬁzuma |

The investments made, being a conscious decision and having deployment
af furids clearly brings into picture expendifure by way of cest of funds
invested, |

 The Hor'ble Bombay High Court, in its judgment delivered on 12.08.2010 in
ITXA No. 826/2010 & Writ Petition No. 788/2010 In the case of Gadrej &
‘Boyce Manufacturing Co. Limited, Mumbai vs. Dy. CIT-10(2), Mumbai &
others; has ruled in favour of the Department as regards the applicability of
‘Rule 8D for and from A.Y. 2008-06 onward.

+ The assessee’s plea that it has not eamed any exempt income on its
investments, herce the provision of Section 14A is not applicable to i!s case,
is natawepiabie in view of the clear position of law that the nomenclature of
the heading before Ruleé 8D of ﬂ’!ﬁ Rules, 19582 provides for mﬁhﬂd for
 determining amount of expenditure in relation to income not includible in
‘total income’. The woids used aré “income not includible in total
income”, it is not “income not Included in total income”, There is a
difference mtweea ‘the terms "not i‘ﬂemdihle"* and *not included™ as such,
Morewen part ‘ﬂ“ of clause {ji) of sub-rule (2) of Rule 8D also prescribes the:
average of value of investment, income from which doss not or shall not
-'fa;m--nart uf‘ tﬁé t-otai iﬁenme, as appearmg in ﬁrte' hasama- sh'gax of %ﬁé

E fnieaf _af ie_s:aia!%tfﬂe, i._s %wmc?f aiaar fm thé Wﬂrdings usac_l in :he .h@m :
as well as Rule 80 itself &0 as 1o cover all fHe investments which: might
‘generate such an income either in the present or even In future, which is not
inchudibie in total income of the assesses,
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. 512044 Miinistry of Finance, CBOT states that “the maﬂefr
has bﬁm mfamiﬂeﬂ‘ ?ﬂ ﬁm Board. It is pertinent fo mention that section
14A of the Aect- was introduced by the Fimance Act, 2001 with
L mtmspmfma effact from 01.04.1962. The purpose for introdirction of
‘section T4A with retrospective effect since inception of the Act was

clarified vide am:mar Na. 14 of 2001 as under: “Certain incomes are not
incfudme white: compufing the total income, as these are exempt under
various provisions 'of the Act. There have been cases where deductions
have been claimed in respect of such exempt income, This in effoct
means that the tax incentive given by way of exemptions fo cerfain
‘categories of income is being used fo reduce also the tax payable ar
the non-exempt income by debiting the expenses incurred fo eam the
exempt Income against taxa&ﬁe income. This is against the basic
principles of taxation whereby only the net incoms, i.e. gross income
_minus the expenditure, is taxed, On the same analogy, the exemption is
also in ms;mﬁ of the net income. - Expensas incurred can-be alfowsd
only to the extent: they are relatable to the earning of taxable income.”
Thus, legisiative intent Is to allow only that expenditure which is
relatable to earning of income and it therefore follows that the
- expenses which are relatable to earning of exempt income have to be
considerad for disallowance, irrespective of the fact whether any such
income has been earned during the financial-year or not. The above
position is further clarified by the usage of term ‘includible” in the
Heading to section 14A of the Act and also the Heading to Rule 8D of IT
Rules, 1962 which indicates that it is not necessary that exempt income
should namsaanly be included in a particular year's income, for
disallowance to be triggered. Also, section 14A of the Act does not use
the word “income of the year” but “income under the Act”. This also
indicates that for invoking disallowanice under section” 14:%, i€ i mot
material that assessee should have earned Such exempt income during
the FY under consideration. The above: pasxt}on is further substantiated
by the language used in Rule BD2(H) & 8D(2)i) of the IT Rules which
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are extracted belows- *{ii} in & case where the assessee has incurred
expenditure by way of interest during the previous year which is not
directly attributable to any particular income or receipt an amount
computed in accordance with the following formula, mamely:- A"BIC
,whure e B= the average of walue of iﬁus&hnsnt, income from which

does not or shall not form part of the total income, as appearing in the
'balaneﬂ sheet of the assesses, on tha ﬁﬁt r.iazy and the last day of the
previous years; ...-m{lﬁ}_. an amount equal to one-half percent of the
average of the value of investment, income from which does not or
shall not forms part of the fotal income, as appearing in the balance-
sheet of the assessee, on the first day and the fast day of the previous
year” {(Emphasis added) thus, in light of above, Central Board of Direct
Taxes, in exercise of its powers under section 119 of the Act hereby
clarifiess that Rule 8D rw. section 14A of the Act provides faor
disallowance of the expenditure even where taxpayer in a particular
year has not earned any exempt income.” |

1If there is material to establish that there is direct noxus between the
expenditure incurred and the income not forming part of total income,
disallowance would be justified even where there is no receipt of exempt
income uis 10 in the year under consideration, in view of the latest decision
‘of the Hon'ble Delhi ITAT vitle order dated 09.01.2012 for A.Y. 200808 in
the tase o Technopak Adviscrs Private Limited [2012] 50 SOT 34,
‘wherein it has been heid that as per provisions of Section 144, actual
sarning of income is not sine gua non for deciding deduction of
expenditure Jaid out or expended wholly or exclusively for purpose of
such income. The Hm"bie Tﬁt&unaﬁ adjudicated upon the guestion of law in
afiirmative as to whether, where investment had been made in shares, which
did not yield any dividend in the year under consideration, expenditure
incurred for earning income was deductible notwithstanding the fact that
no such income had been earned,
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.« Hon'ble Supreme Court In the case of CIT V. United General Trust Lid., 200

ITR 488 (SC) has held that expenditure In relation to saming of exempt
income are smbeddad in ihe indirect expenditures. Accordingly the claim of
the assesee that It has not ingurred any expenditures in refation ta saming of
fhe exempted Income is riot atceptable.

The reliance e also placed on the decision of the Hon'ble Special Bench of
ITAT, Deihi in the cace of Cheminvest Limited vs. ITO 317 ITR 86 (AT),
whersiy t is Field that the disaliowance ws 144 can be made even if no
exempt income Is actually earned or received during the year from the
investments in stock, shares, tax free bands, tax free schemes of UTI,
other mutual funds and agricultural land, investments in 10A/10B eligible
units by the main non-eligible units,

Actorditigly In background of the above discussion, the disaliowance u/s 144
rw. Tuie 8D Is computed as urider:-

Clause.

" Particulars

| Expenditure directly

refated fo exempt

income

NIL

i

Disaliowance of

| interest expenditure

A, Interest
expenditure
incurred during
the year

8. Average Value
of Investmant

(excluding investment

in debt funds, foreign.

| campany and Sec 25 f.

(To the extend

claimead )

63,98,52,154)/2 |

106,29,10,948 |
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| "BIC

©. Average of
total aseate
Disallowance = A

c’aﬂiﬁ&,@tsss@
571,19,79.604)12

426,24,35 845

&.3&543}- .

Opening and Closing |
| alue of
| Investment

W

| (Average Valus of

| above as per Rule 8D

value of Investmant

Investment) 4% of

Total for
3p.03.2012&

| Average vale of

' Investriant

3‘5% a‘f_abme

{148,58,69,743+ |

53,98,82,184)/2

106,28,10,849

53,14,555/-

["Fotal dicaliowance

Aggregate of (), (i)

i

&)

58,041,703/

32 Therefore, an amount of Rs. 4,86,548/ (58,01,103 less abeady disallowed by
 asssessee Rs53,14,555) is being disaliowed and added back to the total income of the
assesses ws 14A read with Rule 8D of I.T. Ruies, 1662,

4,

(Disaliowarnce of Rs.4,88,548/)

Having regard 1o disallowances/additions made above, | am satisfied that the

assessee has fumished inaccurate particulars of income within the meaning of explansition
to section 271(T)(c) of the Act. Penalty procsedings uis 271(1)(c) read with section 274 of
act is separately initiated.

C
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‘5. Keeping inview the material avaifable on record, total income is computed as

under-

——— e
_5"?Ré£_umaajfm;§m'e; . T S 72242870 |
e et
| (Asdiscussed inpara3) B
sistiiiatil e

7. Thus, the totai income of the assessee Is assessed at Rs.7,27,28,418/- for the year
under consideration. Charge inferest ufs 2348 and 234C of the |.T. Act. Allow credit of pie-
 paid tax. lssue demand Notice accordingly.

n

(B.1) The Assessee filed appeal before the Ld. CIT(A). As the assessee did not appear
before the Ld. CIT(A), the Ld. CIT(A) concluded that the Assessee was not interested
in prosecuting its appeal, and he dismissed the Assessee’s appeal with the following

observations in his aforesaid impugned order dated 17.11.2016:

"This appeal Is filed on 20/04/2015 against the order dated 23/03/2015 passed by Dy.
Commissioner of income Tax, Circle 12(2), New Delhi (hereinafter referred to as the
"AO") under section 143(3) of the Income Tax Act, 1961 for the Assessment year 2012-
13,

2. The case was fixed for hearing on 27/06/2016 when an adjournment
application dated 27/06/2016 was filed which was signed by some Vikas Walia for
Sachin Mehta. It is clear that it was not signed by the authorized representative of the
company. After that another application dated 29/06/2016 was filed in the dak on
30/06/2016 signed by Sachin Mehta along with original Power of Attorney in which he
was authorized by the company. In this application a time of 15 days was. sought to
appear. Normally the authorized representative appears seeking another date which is
given at the same time. Now in such a situation it is expected that the AR of the
appellant would appear himself after the period of time requested by him. In this case
nobody appeared so far to present the matter before me. It seems that the appellant is
not interested in taking up the matter and make the submissions. Therefore I hereby
dismiss the appeal.
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3. The appeal is dismissed.”

(C) The Assessee filed this present appeal in Income Tax Appellate Tribunal ("ITAT”,
for short), against the impugned order dated 17.11.2016 of the Ld. CIT(A). We find
from the perusal of record, that the following grounds of appeal were raised by the

Assessee before the Ld. CIT(A).

"1. That the Ld. Assessing Officer has erred on facts and in law in considering
the financial expenses of Rs. 19,51,133 while computing the disallowance u/s 14A
of the Income Tax Act ("Act”) read with Rule 8D(ii) of the Income tax Rules, 1962.

1.1 Without prejudice, the Ld. Assessing Officer has erred on facts and in law in
considering the interest cost of Rs. 6,17,357/- while computing the disallowance
under Rule 8D(ii) without appreciating that the same was already disallowed by the
appellant in its return of income.

2. That the Ld. Assessing Officer has erred on facts and in law in computing
credit of Minimum Alternate Tax ("MAT”) to be set off in terms of provisions of
Section 115JAA of the Act at Rs. 1,245,07,560/- as against the amount of Rs.
1,25,65,421.

3. That the Ld. Assessing Officer has erred on facts and in law in not allowing
credit of prepaid taxes amounting to Rs. 4,46,31,830 claimed in the return of
income despite of the same being supported by Form 26AS and TDS certificates.

The appellant craves leave to add, to alter, amend or vary from the above grounds
of appeal at or before the time of hearing.”

(C.1) However, the Ld. CIT(A) in his aforesaid impugned order dated 17.11.2016, has
not disposed off various grounds of appeal through a speaking order on merits. In fact,
the Ld. CIT(A) has not decided the appeal on merits, and has, instead dismissed
assessee’s appeal in a summary manner while observing: "..It seems that the appellant
Is not interested in taking up the matter and make the submissions.” This is in violation
of Section 250(6) of I.T. Act, which requires the Ld. CIT(A) to state the points for

determination, and give decision thereon with reasons. The relevant provisions under
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I.T. Act regarding procedure in appeal, and powers of the Commissioner [Appeals] are
contained in Sections 250 and 251 of LI.T. Act, which are reproduced below for ready

reference:

“250. (1) The Commissioner (Appeals) shall fix a day and place for the hearing of
the appeal, and shall give notice of the same to the appellant and to the Assessing
Officer against whose order the appeal is preferred.

(2) The following shall have the right to be heard at the hearing of the appeal—
(a) the appellant either in person or by an authorized representative;
(b) the Assessing Officer, either in person or by a representative.

(3) The Commissioner (Appeals) shall have the power to adjourn the hearing of
the appeal from time to time.

(4) The Commissioner (Appeals) may, before disposing of any appeal, make such
further inquiry as he thinks fit, or may direct the Assessing Officer to make further
inquiry and report the result of the same to the Commissioner (Appeals).

(5) The Commissioner (Appeals) may, at the hearing of an appeal, allow the
appellant to go into any ground of appeal not specified in the grounds of appeal, if
the Commissioner (Appeals) is satisfied that the omission of that ground from the
form of appeal was not wilful or unreasonable.

(6) The order of the Commissioner (Appeals) disposing of the appeal shall be in
writing and shall state the points for determination, the decision thereon and the
reason for the decision.

[(6A) In every appeal, the Commissioner (Appeals), where it is possible, may hear
and decide such appeal within a period of one year from the end of the financial
year in which such appeal is filed before him under sub-section (1) of section 246A

(7) On the disposal of the appeal, the Commissioner (Appeals) shall communicate
the order passed by him to the assessee and to the Principal Chief Commissioner
or Chief Commissioner or Principal Commissioner or Commissioner.

251. (1) In disposing of an appeal, the Commissioner (Appeals) shall have the
following powers—

(a) In appeal against an order of assessment, may confirm, reduce, enhance or
annual the assessment

(aa) In appeal against the order of assessment in respect of which the proceeding

before the Settlement Commission abates under section 245HA, he may, after

taking into consideration all the material and other information produced by the

assessee before, or the results of the inquiry held or evidence recorded by, the
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Settlement Commission, in the course of the proceeding before it and such other
material as may be brought on his record, confirm, reduce, enhance or annul the
assessment;

(b) In an appeal against an order imposing a penalty, he may confirm or cancel
such order or vary it so as either to enhance or to reduce the penalty;

(c) In any other case, he may pass such orders in the appeal as he thinks fit.

(2) The Commissioner (Appeals) shall not enhance an assessment or a penalty or
reduce the amount of refund unless the appellant has had a reasonable opportunity
of showing cause against such enhancement or reduction.

Explanation.—In disposing of an appeal, the Commissioner (Appeals) may
consider and decide any matter arising out of the proceedings in which the order
appealed against was passed, notwithstanding that such matter was not raised
before the Commissioner (Appeals) by the appellant.”

(C.2) A perusal of the above provisions of law shows that U/s 250(6) of I.T. Act the
Ld. CIT(A) was obliged to dispose of the appeal in writing after stating the points for
determination and to then pass an order on each of the points which arose for
consideration; and the Ld. CIT(A) was further obliged to state the reasons for his
decision on each such points which arose for determination. In the present appeal
before us, the Ld. CIT(A) has passed a summary order without deciding the issues on
merits. This is in violation of Section 250(6) of I.T. Act, which requires the Ld. CIT(A)
to state the points for determination, and give decision thereon with reasons. In view of
the foregoing and on careful perusal of Section 250(6) r.w.s. 250(4), 250(5), 251(1)(a),
251(1)(b) and Explanation to Section 251(2) of I.T. Act; it is amply clear that Ld. CIT(A)

has no power to dismiss appeal in limine for non-prosecution of appeal by the assessee.

(C.3) At the time of hearing before us, both sides were in agreement that the

impugned order of Ld. CIT(A) may be set aside, and the disputed issues in the present
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appeal may be restored to the file of the Ld. CIT(A) for fresh order in compliance of
Section 250(6) of I.T. Act; having regard to the fact that the Ld. CIT(A) had not decided

the issues on merits.

(D) We have heard both sides carefully. We have perused the materials available on
record. We are of the view that the Ld. CIT(A) erred in dismissing Assessee’s appeal
on merits in @ summary manner, without giving detailed reasons for his order, on
various grounds of appeal before him. We further hold that the Ld. CIT(A) erred in
passing a non-speaking order on each of the points which arose for his consideration
and he failed in discharging the statutory obligation to state the reasons for his decision
on each such points, which arose for determination in assessee’s appeal before the Ld.
CIT(A). In view of the foregoing, and as both sides have agreed to this at the time of
hearing before us, we set aside the impugned order dated 17.11.2016 of Ld. CIT(A);
and we direct the Ld. CIT(A) to pass fresh order, a speaking order on merits on the

issues in dispute, in accordance with Section 250(6) of I.T. Act.

(E) In the result, Assessee’s appeal is treated as partly allowed for statistical

purposes.

Order pronounced in the open court on 03/01/20.

Sd/- Sd/-
(SUDHANSHU SRIVASTAVA) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 03/01/20.
Pooja/-
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Copy forwarded to:

. Appellant
Respondent
CIT
CIT(Appeals)
DR: ITAT

ahOd=

ASSISTANT REGISTRAR
ITAT NEW DELHI

Date of dictation

Date on which the typed draft is placed before the
dictating Member

Date on which the typed draft is placed before the
Other Member

Date on which the approved draft comes to the Sr.
PS/PS

Date on which the fair order is placed before the
Dictating Member for pronouncement

Date on which the fair order comes back to the Sr.
PS/PS

Date on which the final order is uploaded on the
website of ITAT

Date on which the file goes to the Bench Clerk

Date on which the file goes to the Head Clerk

The date on which the file goes to the Assistant
Registrar for signature on the order

Date of dispatch of the Order
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